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Arising  out  of  Order-In-Original  No.  DC/D.KHATIK/27/CEX/KADl  fffi:  28.12.2020  issued  by
Deputy  Commissioner,  CGST& Central  Excise,  Division  Kadi,  Gandhinagar Commissionerate
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M/s Aksharchem  (lndfa)  Liniited
Survey  No.166  &  169,  lndrad,
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rfu  EH  3TthF  3TTin  a  3Tth  3iI.Tq  tFw  a  ch  qE  €H  cTTa"  tS  rfu  qQTTPeTfa  jta
He7T7  3Tfen  ed  3TfltFT  IT  giv  3TTaFT  pnIFT  ¢v  i:TenT  € I

ny  person  aggrieved  by this  Order-ln-Appeal  may file  an  appeal  or revision  application,  as the
be against such order,  to the appropriate authority in the following way  :

q5T gREq dr

application to Government of India:

afflTfi  B5q;  3rfeTftzFT,  1994  tft  era 3Tm ita  aiTTp iiv  i"di  ti  ri fi giv emT ch
a  FaFT  qiiiIr  i$  3Trfe  8Ta8]tJT  3Tha  3TEft]  rfu,  rm  ©,  faia  iiffl,  zTffl
9Pr Ffat], th th tTai], tiFT ul, * fan :  1 ioooi  Err ch fflfl rfu I

revision  application  lies to the  under Secretary,  to the Govt.  of India,  Revision Application  unit
cif  Finance,  Department  of  Revenue,  4'h  Floor,  Jeevan  Deep  Building,  Parliament  Street,  New
10 001  under Section 35EE of the CEA  1944 in respect of the following case, governed by first
o sub-section  (1)  of Section-35  ibid  :

fa  FTd  an  Eifa  Ei  nd  i  tla  xp  ETfin  wi  a  fan  .TO€Ti"  qT  3Tiq  ffiTwh  i  z]T
a  iS  OTu€TTm  i  FTF  a  ffla  gT  rri  i,  qT  fan  `Tu€Ti"  qT qu€T¥ #  ffl± tiE  fan

qT tan `Tv€ii" i a ltd th ffi a dr gS a I

case of any  loss  of goods where the  loss occur in transit from  a factory to a warehouse  or to
actory  or  from  one  warehouse  to  another  during  the  course  of  processing  of the  goods  in  a
e or in  storage whether in  a factory or in a warehouse`
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q}  gT€{  fran  {TT;  qT  when  *  frfu  qTa  qir  qT  7ma  a  fifth  *  wh  ¥ffi  ed  7TTtT  qT  i3fflTH
a fate  a ThTa ¥ ch iiTm ti Fr5{ fan Trt= en rfu # FTife € I

case  of rebate  of duty  of excise  on  goods  exported  to  any country or territory outside
d!a  of on  excisable  material  used  in the  manufacture of the goods which  are  exported
any country or territory outside  India.

gap  qFT g7TarT  fat  fa=\T  `Trq S  qT5{  (fro  qT egrT ed)  fife  far 7FTT qTt] d I

case  of goods  exported  outside  India  export to  Nepal  or  Bhutan,  without  payment  of

gTTganfdr¥=HSSgF*faTchchrmap"¥FTT¥#Trf*¥2rF98chrmxp.F£
tpr  far   7Tq a,

redit   of  any  duty   allowed   to   be   utilized   towa,.ds   payment   of  excise  duty   on   final
roducts under the provisions of this Act or the  Rules made there under and  such order
ba-s;=d by the Co.mmissioner (Appeals) on or after, the date appointed under See.109

f the  Finance  (No.2)  Act,1998.

thq  caTFi  gr-  (3Tfro)  faTFTan,  2Ooi  S  fin  9  a;  3Twh  fafife  ITq7  iTen FT-8  i  a  rm  4,\         .      A      _-11  +  __f`..t  +  |lTr\`
tn=`3ried'`t6. ifeTerfa. `!fa  fas 'a--in qTH  z} .froTEFL-3rrfu  vtl 3rfud  rfu a  drit Hfan  a marvalfatLTfafjri. €iii`:rfe{!`,tie 'w,e, a,aT EtFT gr rfu a 3rfu €7TqT 35i   # fRE tfr a ¥7rm ts

S  ever  a3TTT-6  5TenT  rfu  rfu fl  an  fflfae I

he  above  application  shall  be  made  in  duplicate  in  Form  No.  EA-8  as  specified  under
ule,  9  of Central  Excise (Appeals)  Rules,  2001  within  3  months from the date on .whlch
; -8rder sought to be appea.led  against is communicated and shall  be accomp?nied  by
o  copies  each  of the  dlo  and  6rder-In-Appeal.  It should  also  be  accompanied  by  a

as prescribed  under Sectionopy of TR-6 Challan evidencing  payment c>f prescribed fee
5-EE of CEA,1944,   under Major Head  of Account.

raij]i  eyTair] S rna ca ipi]TT {apq TtF aiF wh tit nd a5F ath wi 2OO/-rfu ¥7Tm tfl env 3ife
ti  `ici..i`qtri  qi5  ann th ffli{T  d ch  iooo/-   #  tiro  TTiTri  a tFTT I

he  revision  application  shall  be  accompanied  by  a  fee  of  Rs.200/-  where  the  amount
Lac or less  and  Rs  1,000/-where the amount involved  is  morenvolved  is  Rupees  One

han Rupees One Lac.

zian 5iqTFT gas va dr ¢T 3TPran fflThigiv a aha 3Tfla.-
to Custom,  Excise,  &  Service Tax Appellate Tribunal.

#q -ufflTFT gen 3rfrm  1944 at entT 35-fl/35-E ti ci-

nder Section  358/ 35E of CEA,1944 an  appeal  lies to  :-

qRdr  2  (1)  q5  fi qaTv 3]=qT{ t} 37trm  fl 3TPra,  3Tan a wh fi th ¥55,  an

gas qu aqTFT  3Tflan fflTqTfrorm qfr qftr anq ffl,  3TFTrm¥ +  2ndHTar,
8TdT   ,3TurzIT   ,faeTFTTTFT,316.iqiau¢-380004

o  the  west  regional  bench  of  Customs,  Excise  &  Service  Tax Appellate  Trlbunal  (CESTAT)  at
ndfloor,BahumaliBhawan,Asarva,Girdhar   Nagar,   Ahmedabad   :   380004.   in   case   of   appeals

than  as  mentioned  ln  para-2(i)  (a)  above.
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appeal  to  the  Appellate  Tribunal  shall  be  filed€in  quadruplicate  in  form   EA-3  as

(4)

ev  3naQ

®

scrlbed    under    Rule    6    of   Central    Excise(Appeal)    Rules,    2001    and    shall    be
ompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
5,000/-and  Rs.10,000/-where  amount of duty  ` penalty / demand  / refund  is  upto  5

5 Lac to 50  Lac and above 50  Lac respectively in the form of crossed bank draft in
our of Asstt.  Regjstar  of  a  branch  of any  nominate  public  sector  bank  of the  place
re  the  bench  of any  nominate  public  sector  bank  of the  place where  the  bench  of
Tribunal  is situated.

wlavfarraU£5faiFF3uTT%anS¥5v#*chfinHdrqthJIrat¥=ftrs¥?:#H
ch  VZF  3Tflffl  zrr  an  flvzFii  ch  TZF  3TTaiFT  fin  fflar ¥ I

ase of the order covers a number of order-in-Original,  fee for each  0.I.0.  should be
d   in   the  aforesaid   manner  not  withstanding  the  fact  that  the  one  appeal  to  the
pellant  Tribunal  or  the  one  application  to  the  Central  Govt.  As  the  case  may  be,  is
d to avoid  scriptoria work jf excising  Rs.  1  laos fee of Rs.100/-for each.

ELrfufiitFT#7°#;=;#t%€T*ffi-=#ap¥5¥5oFT=g=3nd7Fgr"Tffl  Irerfiffl  1970  qeTrwifrfha  #  3Ten-1  t5

an dr HTRT I

e copy of application or 0.I.0.  as the case may be,  and the order of the adjournment
hority shall   a  court fee stamp of Rs.6.50 paise as  prescribed  under scheduled-I  item
he court fee Act,  1975 as amended.

ch{ rfu "al ch fin ed ffla fan tft ch{ aft ezm 3TTrfu fin ijrm a ch th gas,
sfflTFT gas vi dmtFT 3TRE F]TqTfrfu (±) fir,  1982 i fffi € I

ention  in  invited  to the  rules covering these and  other related  matter contended  in the
stoms,  Excise & Service Tax Appellate Tribunal (Procedure) Rules,1982.

gz55,  EEN  siqTFT  B5q7  vi  traTiF{  3TRE  fflqrfeT"rm,Ei  rfu3Ton  a  nd  i
mT(Demand)  giv  as([7enalty)  tFT   io% qS  aFT  a5TFT  3Tfan  ? lgiv,   3Tfgiv  qF  dan   io

5   Ft]tr  3  I(Section   35  F  of the  Central  Excise Act,1944,  Section  83  &  Section  86  of the  Finance  Act.

3Emg  !jiiEF  3ft{ tr * 3Tat, QTrfha dr "rfu  zPr  aTrJT"(Duty Demanded)-

(i)            (secfi.oil) ds 1 ll> ai  a`T`TET  fachffa  rfu;

(ii)      faen"wthrafluftr;
(iii)      th ife fan a5 faTFT6a5 aF ir uflt.

zT5 qF enT '5fir 3Tdy A gFa t* 5ii7T a* gaaT *, 3Ton rfu ed S fir i? QT* vai fan
-€.

r an  appeal  to be filed  before the  CESTAT,10% Of the  Duty  &  Penalty confirmed  by
e  Appellate  Commissioner  would  have  to  be  pre-deposited,  provided  that  the  pre-
posit amount shall  not exceed  Rs.10 Crores.  It may be noted that the prerdeposit is a

andatory  condition  for  filing  appeal  before  CESTAT.  (Section  35  C  (2A)  and  35  F  of  the
ntral  Excise Act,1944,  Section  83  &  Section  86 of the  Finance Act,1994)

nder Central  Excise  and  Service Tax,  "Duty demanded" shall include:
(coil)     amount determined  undersection  11  D;
(cciii)   amount of erroneous Cenvat Credit taken;
(cciv)   amount payable under Rule 6 of the Cenvat Credit Rules.

ai  qfa  3TtftFT  qTfgiv  ai  F7ur  aF  q!ar  aniziT  q[as  ZIT  =0!  faqfia  a  al  ]rfu  fa5u  7Tu  eras  a7

v{ 3nT aof aitra au5 farfu a aa Cog a5  io% graTa qT ift en wh  %1

view of above, an appeal against this order shall lie before the Tribunal on payment of
duty  demanded  where  duty  or duty  and  penalty  are  in  dispute,  or  penalty,  where

is  in  dispute."
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PEAL

The  preserit  appeal  has  been  filed  by  M/§.  Aksharchem   (hidi{`)

Sui.vey  No.  166  &  169,  Indi.ad.  Chhatral-Kadi  Road,  Karannagar`  1{adi`

aha-382  727  thereinafter  referred  to  as  the  appellant]   agan"t  010

C/D.Khatik/27/CEX/Kadi  dated  28.12.2020   [hereinafter  rel`c"o`   "  ah

mpugned  order]  passed  by  Deputy  Commissioner,   Central  GsrL   H  0

missionerate  :  Gandhinagar  [hereinafter  referred  to  as  the  a(`judic€`tinE

ority].

Briefly   stated,   audit  of  records  of  the   appellant  was   undei.taken   I).\

erg of CGST, Audit,  Ahmedabad   and they  raised  an objection  vido  lI`i"`l

it   Report   No.    404/2019.20/CX.ST   dated   30.09.2019   regardinLr   wroH&

lmentofinputservicecreditinrespectofineligibleinputservice§T'elatc`(I

xport  clearances  beyond  the  place  of  removal    It  was  observ(i(`   ir`   tht`

se of Audit that the appellant had during the period from March`  2016 "t

e.  2017,  availed  input  credit  of    service  received  for  export  of  go(t(ls  a\

/CFS/Port.   The    appellant   had   filed   export    shipping   hms    :"    1("

diyal`,  and  therefore,  the  place  of removal  would  be  ICD,  Khodi}'{ii.,  and

at  credit  of input  service  only  upto  ICD,  Khodiyar  is  admissiw"  Th`;

t  service  credit  received  beyond  ICD,  Khodlyar,  which  is  the  I)kii.e  (H

oval,  is  inadmissible  as  the  same  is  not  qualified  as  input  sorvK"   Thtt

ellant did not agree  with the objection raised by  the  audit.  Theret(>i.e`  t,l\`I

ellant  were  issued  SCN  No.136/2019-20/CGST  Audit  dated  ;3().09  20"

i   F.No.   VI/1(b)-26/Cir.X/  AP-65/2018-19   demanding   Service   'r:ix   i`i'etl"

ounting to  Rs.6,58,284/-   under  Rule  14  of the  Cenvat  Credit  I{ul"   `."lH

d  with  Section  11  (4)  of the  Central  Excise  Act,  1944  along  w"l`  H"Hu .\

er  Section  llAA  of the  Central  Excise  Act,1944.    Impositioii  of.  ijt`i`alt)

s also proposed under Rule  15  of the  Cenvat  Credit Rules,  2004  I.o"i  with

C  (1)  (c)  of the  Central  Excise  Act,1944  read  with  Section   78  (1)  ol. the

ance Act,  1994.

The  said  Show  Cause  Notice  was  adjudicated vide  the  imp\iL;`mt\  oi.tl"

firming the  demand for service  tax credit along with Interest.  I'on<`lL}   v\J{i``+

osed under Rule  15  (2) of the Cenvat Credit Rules,  2004 read with  Set.l,loll

of the Central Excise Act,  1994.

®
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eing  aggrieved  with  the  impugned  order,  the  appellant  fii.Ill  li!\s  lilc(I

esent appeal on the following grounds:

The  adjudicating authority  has  erred  in  facts  in  contoiidi]ig  \hal

the  cenvat credit was with respect tu  services receivecl  bcyt>n(\  Lhii

place  of removal.  He ought to have  appreciated on the  fac€I  or \,ht`

invoices that the  services were  received by them  within  the  plact`

of removal.

ii.       The adjudicating authority has erred in holding that they  li+I(I  Hu\

furnished   a   defence   reply   despite   they   having   submittecl    a

®

categorical submission vide email dated 29.10.2020.

The SCN was issued under the  Cenvat Credit Rules,  200zl,  wlii(b

was rescinded at the time of issuance of the notice  and  hence,  t,hi)

notice is illegal and ultra vires.

The    confirming   of   demand   by    invoking   extended    I)eHo(I    o(

limitation   is   not   justified   as   the   revenue   failed   to   alti'll)lit()

plausible reason and corroborative evidence thereto.

The  confii.ming  of demand by  the  z`d]udicating  autho]'Itv  w!`s  i`t)(

justified    as    they    have    already    been    Issued    SCN    bt!{`i.H\#

F.No.VI/1(b).36/AP-69/Cir-X/2018-19       dated       29.08.2019.       'l`lii`

adjudicating   authority   was   not  justified   in   demandLng   (`env{il

credit twice from them.

Demanding of interest was not justified and imposition of' poll a] (,y

under  Rule   15  of  the  Cenvat  Credit  Rules,   2004  was  al,qo  iiot

justified.

The appellant filed additional written submissions on 27.12.2021  in  the

of Synopsis of submissions, wherein it was submitted,  intel` alia`  tht\\, .

In   the   SCN   or   the   impugned   order,   it   has   not   been   discuss(;d,

deliberated   and   demonstrated   as   to   `qow   and   why   the   servicc   in

question is required to be treated as received by them beyond the I)lace

of removal.

The  service  involves  is  an  input  service  as  defined  in  Rule  2(1)  o['  tht`

Cenvat   Credit   Rules,   2004.   The   service   was   received   by   tht`m   well



r`   Nc,   GAiJli`   it   t>\Ir`   I   ltr_i`8,_i|i2  I

6

within the  condition of  ```pto place  of removal'  contemplated  in  the  saitl

r\'le.

The   service   was   received   from   Custom   House   Agents/Cleai`ioLr   anc\

Forwarding  Agents   and   not   from   the   Shipping   Lines   t>I.   tht`   poits,

Agents  \vei.e  engaged  to  provide  services  pl.ior  to  placement  o('  a"(ltj

upon the  shipping line and,  thus be  deemed  to have been  received  in"H

to the  s,'.£us of removal. The  nomenclatui.e  under which the  servi('e  wa>`

provided   to   them   and  billed   by   the   agents   was   of  no   relevam.t`   hj

det,ermine the nature and sj.fug of the service.

Service  pi.ovided  to  them  by  the  agent  in  relation  to  the  remov{\l  alit\

clearance   of   goods   at   or   before   the    Customs   House   €`ncl   thu`    \ii`

regarded as the services received upto the place of I.emoval.

The  place  of removal  shall  be  the  place  at  which  the  export  to(>k  ijl{\ct`

by  way  of  handing  over  the  custody  of  goods  to  the   shipping   lii`ii   i\.``,

clarified  by  Circular  No.  999/6/2015-CX.  For  sake  of  argumc.i`t.  `f  it  h

believed  that  the  service  of THS  wei.e  received  by  them  bcyoiid  ]C[)

Khodiyai.,  it  is  required  to be  accepted  as  a  matter  of fortion  t,h{".  tht`

goods were handed over to the  shipping line  at the port of delivL"'  an(l

not  at  the  ICD.  In  such  circumstances,  the  place  of  remov{`l   shaU   b(`

deemed to be  the port  instead of the  lrD  and  they  would  bc`  i`lLgib\e  lu

avail the credit.

>   The  issue  involved  is  squal.ely  covered  by  the  following  decisi()i`s  `   U

Commissioner  Vs.  Dynamic  Industries  -2014  (307)  ELT  lr>  ((:w  )    2)

Save   Industries   Vs.   CCE   -   2016   (45)   STR   551    (Tri.-Chenm\i)     .3)

Kennametal  India  Ltd.  Vs.  CCE  -  2016  (46)  STR  57   (Tri,-B€`nLr.),   4)

Nagariuna Agri Chem Ltd. Vs.  CST -2019  (22)  GSTL 96  (Tri  -]lytl):  r>)

CCE Vs. Adani Pharmachem  P  Ltd -2008  (12)  STR 593  (Tri.-Al`m),  r])

CCE Vs.  Parth  Poly  Woven  Pvt Ltd -2012  (25)  Srl`R 4  (Gu).);  7)  C(HIT,I.!`

Excise  Vs.  Inductotherm  lnqia  P  Ltd  -2014  (36)  STR  994   (Gii) );  8)

CCE Vs.  ADF  Foods  Ltd -2021  (45)  GSTL  265  (Guj.)  and  9)  Jyo\ iotlH\

Steel and Tubes Ltd Vs. CCE -2014 (36) STR 672 (Tri.-Del).

>   They  submit the list of services  and corresponding invoices  I.„nn  wl`\t'l`

it clearly transpires that the service involved is in the nature of C\ist"n

House    Agent    service,    whereas    the    revenue    has    contended    tht'

ineligibility considering the same to be Terminal Handling Chai'ges

The  adjudicating  authority  has  relied  upon  the  decision  in  th.  ca.,(`  o(

Jyotindra  Steel and  Tubes  Ltd Vs.  CCE -2014  (36)  STR 672  (Tn  -I )`11)
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However,   in  the   said  case   the   appeal   was   allowed   in   favo`ii.  tll'  thii

assessee.    It   was   held   by   the   Hon'ble   Tribunal   that   the   t.I.t`dll    of

shipping  services,   documentation  charges,  terminal  handling  chi`i'ge`s

in respect of exported goods is input services and credlts wel'e c\18`]1)li`

They  had  not  suppressed  any  information   which  was  rcquii.e(l   `o   l>i`

disclosed  to  the  revenue  and  nor  had  they  carried  any  intent  t,o  e\Ja(li.

payment of duty.  The  issue  involved  had  already been  decided  in  (,lieH.

favour  in  a  catena  of  decisions  and  thei.efore,  they  had  a   I.ea,qoimlilt`

belied  to  avail  cenvat credit.  It  is  no  more  res  integra  that  the  onus  to

prove  the  availability of larger period  of limitation lies  on  the  revcn\`e.

They rely upon the decision  in  the case of Cadila Pharmaceuticals  I,ld

Vs  CCE  -2017  (349)  ELT  694  (Guj);  CCE  Vs.  Zyg  Pharma  Pvt  I,L{l  -

2017  (358)  ELT  101  (MP)  and  CCE Vs.  Royal  Enterprises  -   2016  (3:)7)

ELT 482.

Personal  Hearing  in  the  case  was  held  on  28.12.2021  thftj`igh  vii.lu.il

.  Shri  Ffahul  Patel,   CA,   appeared  on  behalf  of  the  appellant   for  thci

ng. He reiterated the submissions made in appeal memorandum  ds well

synopsis submitted a§ part of hearing.

I  have  gone  through  the  facts  of  the  cdse,  submissions  matte   ir`  thti

al  Memorandum,  and  submissions  and  evidences  available  oil  I.t`it>rtls

®
Ifln

resp

atl

dep

Varl

Sam

oft

The

that the  issue  to be  decided  in the  case  is  whether the  Cenvnt  t'I`t`(lil  iii

ct of the service tax paid on various services received for export ul. gotjtlh

D/CFS/Port  by  the  appellant  is  admissible  or  otherwise.  I  fiiid  LIT;I(   th`

rtment  has  denied  the  credit  to  the  appellant  on  the  grounds  that  thti

us services have been provided beyond the place of removal and that lhii

is  not covered by the  definition of `input  services'  in terms  of Rule  2  (1)

e  Cenvat  Credit Rules,  2004  (hereinafter  referred  to  as  the  Cclt`  `.2001)

elevant Rule 2 (I) of the CCR,  2004 is i`eproduced as under

" "input service" means any service, -

used by a provider of output service f`or pi.oviding an  outpiit service. `tr

)          used  by  a  manufacturer,  whether  directly  or  indirectly.  in  or  in  relatltm  lo
the  manufacture  of final  products  and  clearance  of final  products  u|tt()  th.`

place of removal,

nd   includes   services   used   in   I.elatlon   to   modernisation,   renovatioii   tn

pairs  of  a  factory,  premises  of  provider  of  output  service  or  an  olTici`
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relating   to   such   factory   or   premises,   adveilisement   or   sales   pi.omoti`ii`,
market  I.esearch,  storage  upto  the  place  ol` I.emoval,  procurement  of`  ini)iilb`

accountiiig,  auditing,  financing,  recruitment  and  q`iali`y  control,  ctti`cliiiig
and   training,  computer  networking,   ci.edit   I.ating,   share   registry,   seciii`Il}J.
business   exhibition,    legal    services,   inward    traiisportation   of   inputs   tii
capital  goods and outward transportation unto the plflce of removal;'.

For denying the cenvat credit,  the  department has  relied  upon  (,`H ('ul:ir

999/6/2015-CX  dated  28.02.2015  issued  by  the  CBIC.  Para  6  or  the  saicl

1ar is reproduced as under :

"6.      In   the   case   of  clearance   of  goods   .roi`   export   by   manul`ai`tui¢i

exporter, shipping bill  is filed by  the mzinii!`acturer exporter and  goods  t`ic
handed  over  to  the  shipping  line.  After  Let  Export  Order  is  issued,  it  i`
the  responsibility  of the  shipping  line  to  ship  the  goods  to   the   I`oicign
buyer  with   the   exporter  having   Ilo   contl.ol   over   the   goods    ln   such   u
situation,  transfer  ol` property  can  be  said  to  have  taken  place  at  the  poi.I
where the  shipping  bill  is  filed by the  manufacturei. exporlei. and  plc\.c  (i`
removal   would   be   this   Port/ICD/CFS    Needless   to   sa)Jt   eligibilil)'   1o
CENVAT Credit shall  be determined .iccol`dingly."

I  find  that  the  exact  services  in  respect  of  which  the  cenvat  t.I.e(lit  ih

ght  to be  denied  to  the  appellant  is  not  specified  either  in  the  SON  (jl.  in

impugDed   order.   The   denial   of  cenvat   credit   without   speuifying   th(`

I.ious  services,  which  are  alleged to be  outside  the  purview  of thti  clL`f.mlt[(ti`
`input  service',  is  bad  in  law  and  the  impugned  order  desel.veg  to  I)ti  `tet

ide on this very ground.

3      The  appellant  have  submitted  a  worksheet  containing  del:ills    ttl   ([i`i

voices,  the  name  of the  service  provider and  the  nature of the  st`rvice.1t`r()ii\

is,  I  flnd  that  the  nature  of  the  service  has  been  described   to  I)e   (`tuT

urther,   the  appellant  have  also  submitted  copies  of    few   invt)icL.s   t)I   tht.

rvice  providers  wherein  the  charge  for  services  are  indicated  to  be  l``i.c`iRh\

harges,  Terminal Handling Charges,  Documentation  Charges,  81,  Chai.ges,

epo  Charges.  I  find  that  these  are  all  services  which  are  in  relation  to  thti

xport  of  goods  from  the  ICD/Port.   The   appellant   have   claimed   that   tht`

harges  paid  by  them  are  in  respect  of  services  rendered  to  thf`m   l)y   tht`

HAIclearing and  Forwarding Agents  and  the  services  were  received  |>1'1(„  Lti

1acement of the  goods  iipon the  shipping line,  therefore,  received  |ji.itji.  t`;  Ill.

lace  of  removal.  In  this  regard,  I  find  that  the  invoices  for  the  Hi`i)uii``n(`(I

ces have been issued by the CHA/Clearing and  Forwarding Agents  L() t ht;

nt  and  the  services  appear  to  have  been  provided  to  th(`  ai)ijell,uil

®
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and  at  ICD,  Khodiyar.  I  am  of the  view  that  the  process  ftti.  t\`ijti!.I  o(`

does  not  get  completed  until  the  goods  are  cleared  from  tlic`  I)rti.[/I(lI)

dingly,  the place  of removal  would be  the  Port/ICD  and  conseq`i(`n(,l\J  ,Ill

rvices relating to the clearance of the export cargo prior to  Its cleat.rincc

the  portITCD  are  services  rendered  in  relation  to  the  clearanc(`  t)f` gt)(jcl+`

the  place  of removal.  This  view  is  also  fortified  by  the  Circul£\r  c]{`t,t`tl

.2015   issued   by   the   CBIC.   I   further  find   that   in   the   SCN   !ii`cl   th``

gned   order,    no   evidence    has   been   put   forth    to   indic{\t,a    thi\t,   (l\i`

gned  services  availed  by  the  appellant  have  been  providctl  bt`.vtjiit`l   (l`ti

of  removal.  A  mere   allegation  that  the  services   in   respect  (tl'  whi(.l\

t  credit  has  been  availed  by  the  appellant  were  provided   hc`y()iid   (ht`

of  I.emoval  is  not,  in  my  considered  view,   sufficient  grounds  \tt  tlt`n.v

t credit to the appellant.

The  appellant have  submitted copies of some  of the invoices  pert€`nu n#

e  services  in  respect  of which  cenvat  credit  has  been  availed  1>`\'  \litun

perusal  of  one   such  Invoice   No.   RCPT1604260266   dated   26.04.`.?016

d  by  the  Container  Corpol.ation  of India  Limited,  ICD  Khoi`iyai.,   I  I.inil

it is  in respect of Handling  Charges  and  Freight  Charges.  This  iiidLt.;`lti``

the   Handling   Charges   and   Freight   Charges   are   incurrccl   +iL    11:I)

diyar from  where  the  goods are cleared  for export.  Therefore,  [n  lci.ii`*  tt(

Circular dated  28.02.2015  issued by  the  CBIC,  the  service  is  flvfiilcil  iiij\tt

place  of  removal  and  consequently,  the  appellant  are  entitled   to  ;`v,`\il

at credit of the same.

The appellant have relied upon the judgment of the Hon'ble  I [igh  (`oui.I

ujarat  in  the  case  of Commissioner  Vs.  Dynamic  Industries  -   20]  1  ( )()'7)

15 (Guj.).  In the said case, the Hon'ble High Court had held  that .

"5.     This  Court  in  Tax  Appeal  No.  22  of 2014  rendered  on  Januai`y  31.

2014  in  the  case  o£  Cen[ral  Excise  v    lnduclolherm   India  1'`   Lld `  "'`\`
dealing  with  the  cargo  handling  service  and  the  Issue  was  whelhcr  `lic
service   of  tax   paid   on   cargo   handling   service   was   admissible   lti   \lii'
manufacturer  as  "input  service  tax  credit".   Relying  on  various  judicial

pronouncements, it was held and observed thus :

"The  question  that  begs  the  dccision  is  as  to  whether  cargo

handling  services  can   be  said   to  have  been   used   in   or   ln
relation  to  manufacture  and  clearance  of final  product  upto
the  place  of removal,  which  is  port.  Admittedly,  there  is  n()
express  inclusion  of cargo  handling  service  in  the  definition
of   `input    service'.    However.    in    ligh.    of   the    decisiolls
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rendered    in   this   area,   such   interpretation   can    be   made
holding   that   in   case   of  export   of  (-in.  I   pl`oduct,   place   ot`
renioval  would  be  port  c)f shipment  i`nd  n(tt  l`actory  gate  and
therefore,   the   manufacturer  would   be   entitled   to   i`v€`il   tlii`
amount  claimed  towards  cargo  handling  as   `input   sol.vice'
under the Cenvat Credit Rules.

Admittedly,    c`argo   handling   services   are    iitilizcd    for   the

purpose   of   export   of   final   prodiict   whei.c   the   place   of
removal  for  the  purpose  of exrjoi.t  shall  necessarily  h!ive  lo
be    the    port    and    therefore    ally    service    availed    by    the
cxporters   until   the  goods   left   India   t`rom   the   port   are   the
service  used  in  relation  to  cleai.ance  of` final  products  upto
the  place  of removal.  If at  this  stage,  tlic  defiiiition  of inpu(
service    is   recollected,    it    includes    sei.vices    used    by    the
manufacturer   directly    or   indirectly    in    or    in    relation    to
manuf`acture  of the  final  procluct  and  in  relation  to  clearance
of  l`inal   product   from   the  place  of`  removal.   Definition   ol`
tci.in   `input    service`    being   vei.y    wide    in    its   expression,
wherein    number   of   services    used    by    manufacturer   are
included  in  the same,  used  directly  or  indii.cctly.

This   Court   in   the   case   of  Par/fo   P(t/}J   //'oov(.#   /'v/    i/c/

(sllpra)  has  held  that  when  the  man`it`{ictui.er  transports  his
finished  goods  from  the  factory,  without  clearance  to  any
other place  such  as,  go-down.  warehouse,  ctc.  frc)in  where  it
would  be  ultimately  removed,  such  service  is covered  in  the
expression    "outward    transportation    lip    to    the    place    ol`
removal"  since  such  place  other  tlran  factory  gate  would  bc
tlie  place  of  removal.   It  had  been   in  clear  terms  held   that
outward   transport   service   used   by   the   manufacturer   for
transportation  of  finished  goods  from  the  place  of` removal
`ip  to  the  premises  of  the  purchaser  is  covered   within   thc'
definition  of  `input   service'   provided   in   Rule   2(1)   of  the
Cenvat  Credit  Rules.  Taking  this  analogy  fui.ther,  the  cargo
handling   service   is   availed   essentially   f`or   the   purpose   of
exporting  the  goods  and  in  such  case.  the  services  of cargo
handling  used  by  the  manufacturer  for  transportation  of the
finished  goods  from  the  place  of  remov{il  shall  have  to  be
essentially  the  port  from  where  goods  are  actually  taken  out
of the country.

Both  the  authorities  have  rightly  held  that  tax  paid  by  the
service   providers   under   this   category   of  cargo   handling
service,   therefore,   wo`ild   be   inclusive   in   the  definition   of
`input   service'.   Tliere   is   no   dispute   on   the   I)art   of   the

Revenue that  such  services  were  availc`J  by  the  respondents
in  clearing  the  goods  from  the  fai`tory  premises  and  t`or  the

purpose of export."

6.      As  in  the  case  of cargo  handling  service,  in  case  of {`ll  three  si.I.vii`i``
in  relation  to  which  substantial  question  ol` law  has  been  framed,  lhi`i.i`  i.\
no  specific  inclusion of such  services  in  the  det.inition  of "input  sei.vi(`i`"
For  the  purpose  of export  of final  prodiicts,  the  place  of removal  us  hi.lil
in  the  decision  reproduced  herein  above,  is  held  to  be  a  poll  of shit)iiii`nl
and   not   the   factory   gate   and,   theref`ore,   the   manufacturer   woiilt]    lii`
entitled  to  avail   the   input  services  extended  towards  the  ciistom   h()u`i`
agent   service,   shipping   agent   service,   container   service   and   over`i`aL`
commission  service.  It is  not  in dispute  that  these  services  are  utiliscil  l`or
the   purpose   of  export  of  final   products   and   the   exporters   caiinol   do
business  without  these   services.   Any   service   availed   by  the   exp()i.tors

®
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until  the  got)ds  left  India  from  the  port  are  tl`e  service  used  in  relation  lu
clearance of final products upto the place of removal.

7.     Remembering  the  definition  of "input  service".  any  service  used  l).y
the  manufacturer,  whether  dii.ectly  or  indirectly`  in  or  in  relatioli   to  tlw
manufacture  of  final   products  and  clearaiice  of  final   prodiicls   uptu   \l`i`

place  of removal,  which  in  the  present  case,  is  a  port  ol` shipmenl.  Ihc`i`
services  would  be  included  in  the  term  "input  scrvice"   The  Reveiuw  Ill
no  point  ol` time  has  disputed  the  factum  th:`t  the  scrviccs   in  relz`tittii   [u
which  the  Cenvat credit is  claimed  by  the  man.if:`ctiirer-ri'spondent`  `\i`i i.
availed  foi. the purpose orclearing the goods  l`or the pilrpose of cxpw t
8.      We  notice  that  the  nature  of  scrviccs   used   ill   the   preseiit   cusc   in.i`
somewhat  different.   However,   in   some   of  the  concluded   mattei.s.   \hi`

question was with respect to service tax  paid on  outward  transportali()ii  ttl
goods.   Any   service   used   by   the   manilfacturer  directly   or  iiidirec(l}J   in
relation  to  manufacture  of final  products  all(l  clcaring  ot`  final  pi.\)(liicth
upto   the   place    of   removal    would    certainly   be   covered    withiii    `hi`
expression as  held  hereinabove.  In  the  present  case.  the  place  of rcniit\ al
would be the port.

9.      We notice that in Cac7i./a f7eci//Ac.arc.  (supra), tliis Court as  referi.i`t]  lo
hereinabove  has  dealt  with  the  courier  service  aiid  the  question  wd`  lh!`l
the   courier   when   collects   the   parcel   t`rom   the   factory   gate   l`oi.   ``iirtlii`i-

transportation,  whether  it  would  fall  witliin  the  aliibit  of the  tei.lil   ii\iiu\
service as defined under Rule 2(I) of the  Rules and  such  issue is answ'i`ri`tl
in  favour  of the  assessee  and  against  the  Revcnuc.  Relevant  also  will  bi`
to  refer to  the  decision of the  Cac7i./a fJca//Acarc  (supra)  and  particiil:ii.ly.
the   clearing   and   forwarding   services.   Such   services   provided   b}    thi`
Clearing  and  Forwarding  Agents  in  differeiit  States  in  India  for  ai`li\ i`ic`
relating  to  sale  of goods  in  domestic  market.  According  to  the  Ri`\Ji.i`iii..
such  service  would  commence  only  after clearai`ce  of final  products  aiitl
the  service  tax  paid  in  respect  thereof was  not  in  relation  to  manufac\ui.c
of flnal product.  According to the Tribunal, the Clearing and  Forwal.ding
Ageats  had  a definite  role  to  play  in  promotion  of sales  by  storing  gttott`
aild  supplying  the  same  to  customers  and,  thereby  it  promotes  tlic  .`i`li`s.
In  such  backdrop  of facts,  this  Court  held  that  the  C  &  F  carries  ttii\  iill
activities  right  from  promotion  of sales  to  its  storage  and  delivery  ttt  `lii`
custoinei.s.   Referring  to  the  expression  "upto  the  place  of  removi`l"  i``
defined  under sub-clause (iii)  of clause  (c)  of sub-section  (3) of Secli()n  4
of the Act, the Court held thus  :

"5.4      xxx                            xxx                            xxx

(vi)     Thus,  the .';learing  and  forwardil`g  agent  is  all  agent  of
tlle  principal.  The  goods  stored  by  him  after  clearance  from
the   factory   would   therefore,   be   stored   on   behalf  of  tlie

principal,  and  as  such  the  place  where  such  goods  are stored
by  the  C  &  F  agent  would  fall  within  the  purview  of sub-
clause  (iii)  of clause  (c)  of Section  4(3)  of  the  Act  and  as
such  would  be  the place  of removal.  Viewed  from  that  light
the  services  rendered  by  the  C  &  F  agent  or clearing  the

goods   from   the   factory   premises,   storii`g   the   same   and
deliveril`g  the  same  to  the  customer  would   fall   within   the
ambit   of  Rule   2(I)   of  the   R`iles   as   it   stot)d   prior   to   its
amendnient  with  effect  from  I-4-2008,  iiamely  clearanci`  of`
final   products   I.rom   the   place   ol`  removal.   I-Iowever,   this
court   is   not   ii`   agreement   with   the   view   adopted   by   the
Tribunal     that     such     sel.vices     would     amount     to     sales

pl.olllotion  and  is,  therefore,  an  il`r)ut  sei.vice.  I.`or  the  I.easons
stated     while    discussing     the     issue     as     regal.ds     sei.vici`
commission  paid  to  foreign  ageiit`  lhi`  services  rendere(I  b)
the  C  &  F  agei`ts  cannot  be  said  to  bc  in  the  nature  of sales
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promotion.    This    issue    stands    answei.ed    accordingly.    in
favour of the assessee and against the  reveniie."

10.      Considering  the  role  of customs  H`iiisc  Agent  and  Shipping  ^gi`iil
for  rendering  Customs  House  Agent   Service  ai`d   Shipping  Agents   itiitl
Container  Services,  the  decision  of this  Court  i'cf`erred  to   in  the  c:isi`  t)I
Clearing  and  F`orwarding Agent  would  apply  and  the  definition  ol` ..iiiiiiil
sei.vice"  would  also  cover  both  these  services,  considering  the  naliirL.  ttl

services rendered by them and the place of removal  being the point  in tliis
case, the answer shall  favour the Revenue.
12.      Accordingly,  the  substantial  question  of law  nlised  in  respect  (tl` thc`
following   three   categories   of  services   i.e.   (i)   Ciistoms   House   Agi`ii[.`
Services,  (ii)  Shipping  Agents  and  Container  Services  and  (Hi)   Sc`i.vii`c`

of overseas  Commission,  is  answered  p;trtly  in  l`avoiir  of the  {`ssessee  so
far   as   af`oresaid   category   Nos.   (i)   and   (ii)   are   concerned.    Insiil`„    `i`

category  No.  (iii)  i.e.  Services  of Overseas  C`ommission,  is concemctl`  lhi`
same is answered  in favour of the  Revenue and  against  the asscssee.'

The  above judgment of the  Hon'ble  High  Court  is  squarely  f\pplit'{iljl``  \tt

facts  involved  in  the  present  appeal.  I  further  find  that  a  slmil+\i.  vit`\^'

taken  by  different  benches  of the  Hon'ble  Tribunal  in  the  ca``e*  relietl

n  by  the  appellant  and which  have  been  cited  above.  Therefor.e.  tli`J  I```iiti

o more r.Gs I.7)feg.ra and stands decided in favour of the appellant

In  view  of the  above  the  discussions  and  the  decisions  of'  the   1 lou  I)lr

h  Court  and  Hon'ble  Tribunals  and  by  following  the  principles  o].  |iitlici<il

ipline,  I hold that the  appellant have col.rectly availed cenvat ci.ctli(  ol' ` l`ti

vice  tax paid  on  services provided  in  relation  to  the  export  of th[`  gt)()t``  :``

ICD/port.  Therefore,  I  set  aside  the  impugned  order  for  bcing  nijt   li`!J`al

proper and allow the appeal filed by the appellant.

attndapiTralj}Jts3ritFTFTfaTTan3qitfflait*afinaTaral

The appea'i filed by the appellant stands disposed off in  abo\'t`  ttii.tiLi

Comniissioner (

Date:       ,01.2022

•pe,„.. .
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